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Key Concepts

» You are a Fiduciary
» No Commingling

» Tasks can be delegated, but the responsibility

remains with the lawyer
@

Fiduciary

» Afiduciary is a person or organization that owes
to another the duties of good faith and trust. The
highest legal duty of one party to another, it also

involves being bound ethically to act in the other's

best interests.
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Delegation of Tasks
» Lawyers may delegate specific tasks, including

trust accounting tasks, but the ultimate

responsibility for compliance remains with the

lawyer.
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Commingling Prohibited

A lawyer must hold in trust, separate from the
lawyer’s own property, funds and property of clients
or third persons that are in a lawyer’s possession in
connection with a representation.

All funds, including advances for fees, costs, and
expenses, must be kept in a separate account.
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Opening a Trust Account

» Tip: Order your trust
account checks in a
different color than
your operating account
checks.

A

Opening a Trust Account

The best protection Tip: High security

is prevention. checks decrease
A e e e i your odds of
becoming a victim
of check fraud.
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Written Trust Account Plan
Rule 5-1.2(c) (as of June 1, 2014)

» Requires all firms with more than one attorney to
have a written trust account plan in place for each of
the firm’s trust accounts.

» It must include the names of all individuals, not just
attorneys, who sign trust account checks and review
all trust account checks and the names of the lawyers
who are responsible for oversight of reconciliation of
the law firm’s trust account or accounts.

Written Trust Account Plan
Rule 5-1.2(c)

» A firm manager or CPA may be authorized to sign
trust account checks, but that person’s actions
are always to be reviewed by a lawyer responsible
for the trust accounts.

» The firm manager or CPA’s title would be written
in the plan along with the name of the partner
who is responsible for overseeing and reviewing
the nonlawyers’ work.

Nonrefundable Flat Fees

» Nonrefundable flat fees are earned on receipt and
are deposited into the operating account, not the
trust account. Rule 4-1.5(e)(2)(B).

» Nonrefundable flat fees must be designated
nonrefundable to be earned on receipt.

» Nonrefundable flat fees must be in writing. 4-

1.5(e)(1).
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Retainers

Retainers are not funds against which future services
are billed. Rule 4-1.5(e)(2)(A)

Retainers are funds paid to guarantee the future
availability of the lawyer’s legal services and are
earned by the lawyer on receipt.

Retainers, being funds of the lawyer, may not be
placed in the client’s trust account.
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Advanced Fees and Costs

Advances for fees and costs (funds against which
costs and fees are billed) are the property of the
client or third party paying same on a client’s behalf

and are required to be maintained in trust, separate
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from the lawyer’s property.

Determination of Nominal

or Short-Term Funds

» The amount of a client’s or third person’s funds to be
held

» The period of time funds are expected to be held

» The likelihood of delay in the relevant transaction

» The cost to the firm of establishing an interest-
bearing account for the benefit of the client or third
person

» The minimum balance requirements and/or service
charges or fees imposed by the eligible institution




Disbursement Against
Uncollected Funds

A lawyer may not disburse funds held for a client

unless the funds held are collected funds.

“Collected funds" means funds deposited, finally

settled, and credited (released) to the lawyer’s

@

trust account by the financial institution.

Disbursement Against
Uncollected Funds

Certain categories of trust account deposits are
considered to carry a limited and acceptable risk of
failure so that disbursements of trust account funds

may be made in reliance on such deposits.
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Disbursement Against
Uncollected Funds

A lawyer may not disburse funds held for a client
unless the deposit is made:

» by certified check or cashier’s check

» by a check or draft representing loan proceeds
issued by a federally or state-chartered bank

» by a bank check, official check, treasurer’s
check, or money order




Disbursement Against
Uncollected Funds

A lawyer may not disburse funds held for a client unless
the deposit is made:

» by a check drawn on the trust account of a licensed Florida
lawyer or on the trust account of a real estate broker

» by a check issued by the United States, the State of Florida,
or any agency or political subdivision of the State of Florida

> by a check issued by an insurance company, title insurance
company, or a licensed title insurance agency authorized t
do business in the state of Florida

Disbursement Against
Uncollected Funds

Although permissible in the above circumstances,
disbursement against uncollected funds is

» Not required; and
» At the lawyer’s own risk.
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Disbursement Against
Uncollected Funds

Disbursement of funds from a trust account in
reliance on deposits that are not yet collected funds
in any circumstances other than those set forth
above may be grounds for a finding of professional
misconduct. Other client’s funds will always be
used to cover the disbursement. @ L
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Trust Account Shortages

If any of the deposits fail, the lawyer must
immediately act to protect the property of the other
clients.

If the lawyer personally pays the amount of any failed
deposit, other than with trust account funds of other
clients, the lawyer shall not be considered guilty of

professional misconduct.
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Trust Account Shortages

A lawyer may deposit funds into trust to replenish a
shortage in the trust account.

Any deposits to cover shortages must be no more than
the amount of the trust account shortage.

The lawyer must notify The Florida Bar’s lawyer
regulation department immediately of the shortage in
the trust account, the cause of the shortage, and the
amount of the replenishment (ACAPTrust@floridabar.org).
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Monthly Reconciliation Required

Reconciliations should list all deposits
in transit and outstanding checks with
specific descriptions to explain any

differences between the totals.
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